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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GanaLD G. MANN
ATTORNEY SENERAL

Bonorable W. A. Davis

Atate Reglstrar

Texas State Board of Health
Augstin, Texas

Dear 3ir,;
th; reoording and certi-
ati:n of 1llegitimate
You have req pindon of this department
on six Questions rela glatration of illeglitimate

s, (1939), known
thae expresaion, 'No
ing;birth cartificatas

y: recorded or carti-

at provision apply to certifi-
er )the provisiocns of any other than
Vital Statistics lLav? (Rule 5la,

that provision retrosctive, and dosa
it spply to a birth reglatered prior to the paass-
age of K. B. 1977

*(3) S3hould the County Judge, in considering
a certificate filed under the provisions of Sec.
18, as amendsd, (1943), ascertaln whether the child
wvas or was not lealtimste prior to the approval of
the certificate?
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"(4) Would the provisions of this Amgndnmant
be viclated if the item of legitimacy be marked
out on tha present foram and ussed for the registra-
tion of an illegitimate birth. '

*(5) Since more than 95% of the births that
are registered are leogitimate, would & birth dserti-

ficate upon which no statement of ths legitimacy
appeared indicate that the birth was illegitimate?”

{(6) "3hould a birth record which does not
make any statement as to the legitimacy of the
ohild, and no nams Or other items identifying the
father, be accepted by the County Court, and if
accepted by the Court and forvarded to the 3State
Bureau, should a gertified copy of that record be
issued when ordered by a District Court?"

Ve delisve that that gortlon of Houae Bill No. 197
of the Regular Session of the A8th lagislature, quoted by you,
is 30 clearly unconstitutional as to render useless any ans-
ver to your questions relating to its application,

Prior to the passage of this Act, the only provi-
slon of the Vital Statistics lav of Texas oontaining any res-
triction comparadble to the one quoted by you was as follows:

"Neither the State Reglstrar nor any local
registrar shall issue a certified copy of any birth
or death eertificate wherein a child or an adult
is stated to be illegitimate, unless such certi-
fied copy la ordered b{ & oourt of competeat jur-
isdiction.” (Article AAT7, Rule 47a (25), V.A.C.3.)

But this new provision goes much farther, and even -
prohibits any indication of illegitimacy in the record itself.

Section 25 of Artiscle III of the Constitution of
Texas provides;

"Ho b411 . . . shall contain more than one
subject, which shall be expressed in its title.
But if eny subject shall be embraced in an act,
vhich shall not be expressed in the title, such
act shall be void only as to so much thereof as
shall not be 30 expressed.”
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The title of sald House Bill 197 is as followa:

"AN ACT to smend Section 18, Chapter 31, Acts
of the Pirast Called 3ession of the Fortisth lLegis-
lature, as amended by Section 2, House Bill KNo.
614, Acts of the Regular Session of the Forty-
sizth Legislature, as amended by 3ection 1, House
B11l Ko, 974, Chapter 564, Acts of the Regulsr
Sassion of the Forty-seventh chislature, a8
axsndad by Section 1, House BLll No, 624, Chap-
ter 525, Agta of the Regular 3eaatlon of the Porty-
saeventh Legislature, s0 as to provide for uniform
faen to be charged for the issusnce of delayed
birth and death certificates by the Probate
Court, Clerk thereof, and the State Reglstrar;
and to provids that any clitizen of Texus wishing
to file the record of any dirth or death ocourring
ingids the 3tate of Texas nod previously regias-
tered, may submit such record to the Probate
Court in the county wheres such birth or death
ocecurred; to provide any citizen of the 3tate
of Texas vishing to file the record of any birth
ar death ocoourring outside the 3tate of Texas
not previously reglistered may submit such record
to the Probats Court in the county vhere he re-
sides; and declaring sa emergency."

It will be noted that, while this title goes besyond
8 mere statement of & purpose tu amend the previous acts of
the lLegislature named therein, and attempts to apescify the
things for which 1t provides, yot 1t is not so written as %o
put a legislator on notice that one of the specific provisions
of the Act (and une new to the law of Texas) prohibits the use
of a form for recordipg bilrths which may indicate that any
such birth waa 1llegitinate,

‘ In our Opinion Ro.0~2%, ve held unconstituticonal
an act vhich provided for the payment of half-fees to "offi-~
cers and witnesses” in cortain misdemeanor ceses, because the
title of the Aot stated only that it related to fees paid
"constables.”™ That opinion, and the authorities therein oit-
ed, are 8o &pplicable to the instant case, that ve take the
liberty of quoting from it at length:
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» 4 s b

"1t has been consistently held by all of our
appellate courts that & title or ocaption expressing
a purpose to amend & statute in a certain partiou-
lar is deceptive and misleading in a0 far as the
body of the act purports to amend the prior lav in
other particulars, 39 Tex. Jur, 103, VWhile it is
true, as stated in paragraph 48, p. 102 of 39 Tex.
Jur.: 'The title of an amendatory aot 1is ordinarily
sufficient Lo allov any amendment germane to the
subject of the original statute, if At properly
specifiea the chapter and section, or the revision
and artiocle, to be amended;' the same suthority
further states the law:

"13pecification of fiseld of amendment.-
*+In addition to the statsment of a purpose
to amend a given lav or provision, & title may spe-

cify the nature of the amendment and when 1% does
30 the body of the act must conform.’

"Among the many cases ¢ited in support of the
text is to be found the case of Katzx vs. State, 54
gwlgznd) 130. In that case, the captica reads as
ollowst

"An aot to emend Section 13, Article 7047, eof
the Revised Civil 3tatutes of 1325, relating to
and imposing an cccupatioa tax on money Iingerl and
defining same and providiag for certain exceptions,
and declaring an emerge:oy."'

"ihe body of the bill proposed to place & tax
on money lenders, but the seotlion of the atatute to
be amended was one taxing 'loan brokers'. The court

held the amendatory act void, In the course of the
opinion othe court said:

®tIn stating the principles from which it may
be determined whether the title to a bill meets the
requirement of section 35, Articles 3, of the Con-
stitution, ve are not to be understood as holding
that the title of an act amendatory of an article
in a ¢cde, such as our Revised Statutes, is insuf-
ficlent 1f it does no more than refer to the code
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and the number of the &rticle therein. The ocourts
of this state have held that a reference to a num-
bar of an article in a code, such as our Revised
Statutes, i3 suffiecient in the title of an act
amendatory thersof, to allow any smendient geraane

to the subjeot treated in the article referred to.
English & fcottish-Amariean Mort. & Inv. Co. v,
Hardy, 93 Tex. 289, 55 3W 169; State v. McCracken,
42 Tex., 384. The reason for the holding appears
to be that the naming of the article to be amend-
ed direots attention to all of the provisions
therein, as the subjeat of the aumending act, and
that such provision can be ascertained by read-
ing the article to beo amended.

Hovever, when the

iglature restricts ¢ title of an amendator
ao% by reference to t§§ n§§§§r zﬁ §§a code of tge
art { nded, a&nd sponounces 1ts urpose to deal
with tﬁi orig;gai bill in respest to particular
matters therein It is bound to govern itsell ac-
soradingly, and xeep vVithin what itseil declared
would Ee the limits of Lts proposed action, Suther-
Tand 3tstutory ComstruetlIon ( N ol. 1iOSec.

339; 3tate vs American Sugar Reftming Co., 106 la,
553; 31 Jo. 181, 186.'

L} LJ | | *

"The true rule in such cases as ve have here
presented is succinctly stated in Texas Jurisprud-
ence, as follovst

"tvhether & title is comprehensive or restrict-
ed, expressed in general terms or with particular-
ity, 1t must Pe in sgreement and conformity, and
not at variance, vwith the subject of the legisla-
tion. « +» ¢ A title 1s deceptive, false or mis-
leading if it disguises the true purpose of the
act and imports a subject different from that to
vhich the act relates, aAnd vhether or not a title
states the general purpose of the act, it is mis-
leading if 1t states specific purposes 1n such
manner &8s to ¢onceal other purposes not stated.!

"(39 Tex. Jur. 100, citing Bitter v, Bexar
County, 11 8w (24) 163, and other cases.)
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"The original opinion in the case of Ex parte
Heartsill, 38 8W (24) 803, held the attempted amend-
atory act lnvalid, and on subsequeat motions for
rehearing all members of the oourt expressed thenm-

' selves. 3aid the court through Judge lattimore:

"1Al1l lavs passed by the leglslature of this
3tate originate in bille, upon each of wvhish must
appear a caption or title, and Section 35, Art. 3
of our Constitution forbids that aany bill, with
certain exceptions, shall contain more than one
subject, which ahnil be expressed in its title.
It has been held by the courts that vhean the ex-
press verbiage of such title limits and restriocts
the purpose of the bill, any attempt to legislate
atherwise in such hill wriant from the purpose
prescribed, is in excess of the legialative power,
and that a lavw subject to this complaint is un~
constitutional,!

*The caption of the amendatory act here uander
consideration indloated the purpose of the billl
related to one msingle thing, i.e., to the fees
paid constables. The framers of the bill thus in-
formed the public and thelr fellov legislators
that the purpose of the bill was to affect the
fees of constables only. In the body of the bill
substantial changes vere made affecting all fee
officers. All of them vwould be entitled to half
their costs in all their misdemeanor cases, ex-
cept those dismissed, and same would be paid by
the various counties, unless pald by the defend-
.nt‘ . .

"The Supreme Court in the sase of Ward Cattle
& Pasture Co. v, Carpenter, 200 3W 521, vherein an
aot of the Thirty-Third legislature (1913) was in-
volved, refused to sanction an smendment to Arti-
cle 7235, R. C. 8., exocluding Matagorda County
frca a list of enumerated countlies entitled to in-
voke the stock law. 3uch act omitted Matagorda
County under a caption including oithernamed coun-
ties. Chief Justice Phillips used the following

languags s




888

Honorable W. A. Davis, page 7

®iThe purpose of the constitutional provisim
in respect to the title of legislative acts is well
understood. 1t is that by means of the title the
legislator may De Tessonaply apsrised of the scope
) s$0_that surprise and iraud in legisla-
tion may de p%evcntod. rus, acgording to previous
decisions o s oourt, if the title had only de-
clared that the purpose of the act vas to amend
articls 7235 of the Revised 3tatutes, it would
have supported an &t amending the article so as
to omit Matagorda County. But with this title
announoing, &8 1t does, that the article was to
be amended in & particular wvay, no legislator
would reascnably have conceived that it was to
be amended in another vay exactly contrary to
that stated. This is a case illustrating the
vlida? and justice of the constitutional provi-
sion,

"For additional cases and authorities on this
proposition, see;

"Sutherland on 3tatutory Construction (lst
Mo) 3eo. QO’ P 990

'39 Tex. Jl.lr., 3e0. *8, P 102, et seq.

"Holman v. Cowden & Sutherland (Civ. App.)
158 3W 571 (writ of error refused

"Burnett v, 3tate, 42 3¥ (24 noz

"Hamilton v. Railvay Co., 283 3W 475

"Arnold v. Leonard, 273 SW 739

"Bitter v. Bexar County (Tex. Comm. App.)
11 3w (24) 163

*Gulf Production Co. v. Garrett (Tex. Comm.
App.) 24 sW (2d) 389.

* & & &

"rhe §itle of a statute has no enacting force.
When the body and the title are in conflict, the
latter must yleld., . . ."

In viaew of the adove rules, therefore, it is our
opinion that that part of said House Bill No., 197 which pro-
vides that "no prescribed form for recording birth certificates
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shall indicate that any birth recorded or certified vwas 1l-~
legitimate" is invalid, baving been passed in contravention
of Section 35 of Article 11l of the Texas Constitutioa.

2 WOVED MAL . Laal Very truly yours
ATTORNEY QENBRAL OF TEXAS

L RALATANT CLC/ ﬁ4?) C:Z;(LELLﬂ,N
Ty AENERAY A

By
¥. R, Allen
Assistant
WRA:4b




